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1. BROAD PRINCIPLESFOR EFFECTIVE LEGISLATIVE REFORM
PROCESSES

There will always be initiatives geared at revisorgleveloping laws to govern a variety
of aspects of life. Some may result in laws thatwidely accepted and respected. Others
may end in laws that are rejected by certain se¢grarsociety or even ignored.

Whether a legislative reform process is successfubt is dependent on a variety of
factors, including the context in which the procsssndertaken, the commitment and
interest of the stakeholders, and the resourcekabilea Over and above this, however,
certain basic guidelines or principles must be nleseto ensure that legislative reform
processes are successful. They include the foligwin

1. Theprocess must beindigenous. This principle is an answer to the question:
For whom is the law being reviewed? To be succédbie process must be led
and owned by those for whom the law is being cokatecal institutions and
individuals. Only then will the law be applicabledareflect the social,
economic, and political realities experienced lg/pleople it affects. Local
institutions and people are generally very good@king out solutions to their
own problems if they are given the time and resesito do so.

2. Theprocess must beinclusive. The voices and views of the actors and sectors
that will be affected by the law — the stakeholderaust be represented.
Otherwise, the legitimacy of the process may bestioreed or even threatened.
It is therefore vital for organizers and particifsato have a sound
understanding of the prevailing social dynamicde&®sn of representatives to
the process must also be transparent.

A process that is representative of the views of0d(government officials,
parliamentarians and others can lead to good lawspnger likelihood of
enactment, and a vested interest among particifractmtinuing the reform
process. (Rutzen, ICNL 2008)

3. Theprocess must be participatory. A participatory process promotes
sustainable decisions by recognizing and commung#te needs and interests
of all participants, including decision makers.the extent that people feel
involved in creation or ratification of democratiecisions, they will support
the implementation of those decisions. The proshsesild therefore give
stakeholders the chance to provide input througériety of methods including
consultation, dialogue, information, or partnership
The parameters for participation must also be cfealinstance, participants
must have knowledge and skill to carry out the ¢dskt also be sufficiently
representative of the various constituencies teigeotheir perspectives.

4. The process must be transparent. Participants need to be well informed in
order to participate in a meaningful way in thecdssions on reform. The
process must therefore provide information to tteall constituencies of the



stakeholders and be employed as a channel fomagiisagng information and
opinions from those stakeholders. In additionhddd provide participants
with information about how the input they providélwe used. Where
transparency is a key element of the process, wilisteadily be nurtured
amongst the stakeholders.

5. The process must be accepted as valid acrossthe country. The need for legal
reform must be expressed widely in the sectorafléw is to be broadly and
readily accepted and applied. To foster widespsegubort, it will be crucial to
begin the process by laying emphasis onctimamon goal. This will help to
minimize conflict and reinforce the cultivation @spect among the
stakeholders.

6. The process must be empowering. The process will be most effective if
associated with a broad capacity building effoat #nsures that the
constituency at large as well as those directlyigpating in the legislative
process are reasonably knowledgeable of and peofian articulating the
concerns and wishes of the constituency. It mu& thiose involved the chance
to develop their capacities to organize and infbgechange in their respective
fields, thus leading to reforms on a larger scale.

7. Theprocess must be collaborative. The process must involve a reciprocal
relationship among decision makers and stakeholdevkich all parties listen
as well as talk and contribute towards achievimguaually agreed objective.
Central to this principle is the need to ensur¢ skekeholders are deliberately
and actively involved and share responsibilitiasvirious elements of the
review process.

In Afghanistan, the legislation drafting proces2095 was government-led
and allowed for civil society input only reluctantMoreover, the process was
quite hurried. Consequently, the law that was wdtety enacted, although a big
step toward a more enabling environment, was nablerg as it would have
been if the process had been collaborative.

8. Theremust be wide consultation throughout the review process and fair
utilization of all relevant input. This will ensure that decisions reached are
sustainable and have legitimacy. The failure tatensufficient input may cause
the resulting law to lose the benefit of valuabdegpectives and insights. In
addition, some NGOs may perceive the reform invg&aas the work of an elite
group, thereby undermining the legitimacy of thiema effort. Hence,
stakeholders should be convinced that their pagten will achieve
something worthwhile in order for them to buy ithhe process.

The International Journalof Not-for-Profit Law Volume 11, Issue 4, August 2009

Extract from article. The Process of Reviewing the NGO Coordination Act, 1990: A
Step-by-Step Road Map66 by: Faith Kisinga



2. Some Examples of Good Practice and also what can happen if Good Practice
isnot implemented

1. Leadership by IndigenousInstitutionsand Individuals

In order for an NGO law reform process to be sugfegst is important that
indigenous institutions and individuals assume agime of the activities. Of
course, international organizations can serve tadysas for the process and
provide technical assistance and comparative petigpebut they should not
actually write the laws, nor should they lead lablgyefforts. By enabling local
initiative, international organizations reinfor¢eetnotion of self-help, promote
democratic values, and help to ensure that lawsoapptely reflect local
conditions.

Best Practice

England and Wales — reform process initiated by National CounciMafiuntary
Services .

Kenya—NGOs have complained about faults with their osmd. Kenyan
government officials, NGO leaders and many othexebbped a consensus that
Kenya's 1990 NGOs Co-ordination Act is gravely #awPrecisely how to
reform the law has inspired intense and prolongsshte but NGOs have worked
with ICNL to ensure that best practice is incorpedaNGOs and secured a
potentially productive reform process.

What can happen when good practice not implemented

Afghanistan, the legislation drafting process in 2005 was goweent-led and
allowed for civil society input only reluctantly. dfdeover, the process was quite
hurried. Consequently, the law that was ultimagzigcted was not as enabling as
it would have been if the process had been colivar.

2. Drafting Groups Representing All Interested Parties

The degree to which the reform process invites@pation by all potentially
interested parties is frequently determinativehef $uccess of a particular reform
process. A process that is representative of #ws/of NGOs, government
officials, parliamentarians and others leads todgaws, a stronger likelihood of
enactment, and a vested interest among particiractmtinuing the reform
process. Of course, there are often obstaclesctospperation, including lack of
coordination between ministries and, sometimesn dystility between the
government and NGO$Stakeholders meeting to discuss substance and

establishing a drafting group that addresses unresolved issues has been critical to
success in many countries.



Good Practice

Albania, the Berisha government proposed a law that woane hmposed
severe restraints on NGO activities, and therepedizable tension between
NGOs and the government. ICNL organized a semmBudapest to discuss
“regional best practices in NGO law,” which atteatboth NGO representatives
and the drafters of the restrictive law. As a restithis meeting, the participants
agreed to form a joint NGO-government working grompich has now produced
one of the most progressive draft laws in the negio

Afghanistan In 2002 a legislative drafting group made up of key ministr
representatives established, with ICNL assistgm@mared a progressive draft
Law on NGOs, which was circulated widely to NGOsotlghout Afghanistan.
Based on feedback from NGOs, the draft Law wassegl/and refined before
being submitted to the Ministry of Planning in JAR03. Consequently, the July
2003 draft Law was the product of a broadly inclasand deeply participatory
process, which included both NGOs and governmédidiais.

What can happen when good practice not implemented

Bosnian NGO community embarked on legal reform activitiessolation from
the government. While the working group was inrthidst of preparing its draft,
the government enacted an extremely restrictive tawoundations. It is now
proving exceptionally difficult to generate goveremtal support for further
revisions to the NGO legal framework.

. Broader Public Participation

It is not sufficient to have a collaborative draftigroup composed of a few key
NGO representatives and government officials. #i$® important that all
stakeholders have a chance to provide input oslbgie reform. The fostering
of public participation helps reinforce the demaicrarocess, ensured the
relevance of the legislation, and promoted trusbrgrihe sectors.

Good Practice

Hungary Published draft law in leading newspapers and erdrafters
organize local meetings to promote public partitgpa

Macedonia Working group uses broadcast and print media bdigiae principles
to be included in the new law. They then distriblutee draft to all active NGOs
and convened a series of roundtable discussiomdite the draft.

Lithuania Parliament organized a public hearing at which K&0 legal issues
were discussed.



NGO Law issue Update as at November 2009

1. Activities by CCC NGO Forum Medicam and CARE
= Joint Statement
The statement has been endorsed by 237 organizations; Officially sent to RGC, all
development partners, and International Human Rights Organisations.

= Raising awareness on the NGO Law Issue — 5 regional workshops held capturing 24
Provinces and over 300 NGOs attended.

= Strategic response for when draft law is released - planning and preparation for Feed
Back Centre ( please see attached)
2. Development Partners and OHCHR:
= OHCHR shared its analysis with development partners.
= Meeting with INGOs planned to support dialogue with embassies and development
partners
3. Royal Government of Cambodia:
=  Speech given by Prime Minister Hun Sen on 24"™ November with direct reference to NGO
law to be prioritized after Anti —corruption Law and Penal Code.
4. International links and support:
= Civicus — meeting on 23" November with Ingrid Srinath, Secretary General; potential
areas of support identified
= All briefed on latest speech from Prime Minister Hun Sen
= FIDH scheduled mission for January 2009
= Licadho to attend UPR meeting in Geneva, Dec.1%
UPCOMING:

Meeting with INGOs December 9" 9am -12am The Imperial Gardens Hotel

For further information please contact: info@ccc-cambodia.org or ring: Tel: (+855) 23
214152, Fax: (+855) 23 216009




3. Enabling Organizational Development: NGO L egal Reform in Post-Conflict
Settings L essons L ear ned and Recommendations

Countries emerging from conflict face widely diffeg circumstances as they begin their
journeys towards greater stability. The naturenefconflict, local culture, reconstruction
needs, and the level of development of civil sgome-conflict, among other things, will
differ and will affect a country’s approach to the/s governing civil society as part of
its post-conflict response. Nonetheless, bothi#ld fesearch and observations from
ICNL'’s work suggest several common lessons thatbeataken regarding the role of
NGO law reform initiatives in post-conflict sociesi.

The preferred timing for NGO law reform is earlyiorthe post-conflict
period. Enabling laws have positive impacts, whidéays in reform have
detrimental consequences.

The positive impact of law reform is dependent aruenber of other
variables, including how well the law is implemeahtnd the overall political
and economic situation. Support is therefore neéaletthe implementation of
the law, including training of government officialnd development of
regulations, forms, and processes that will supfaart consistent and non-
partisan application of the law.

Even where a good law is enacted early on, it @oirant to continue the
process of educating both NGOs leaders and governofiecials to prevent
backsliding.

Inappropriate laws for NGOs in a post-conflict sgftinclude (1) the law that
is overly restrictive and in clear violation of @nbhational norms, and (2) the
law that is overbroad and vague and ambiguousgilyanviting on the one
hand poor organizational behavior and on the dthed arbitrary
implementation. Law reform initiatives should tHere take these dangers
into consideration.

In the wake of a conflict, NGO capacity is oftenakegit is often necessary, in
drafting an NGO law, to ensure that it is not oyedmplex and can be
applied by small and newly formed NGOs. New NGOdamva post-conflict
environment often benefit, then, from simplicity.

A key factor with respect to the sequencing of fastflict law reform
initiatives is the phase of post-conflict recovdrythe emergency or crisis
phase, the predominant concern is ensuring that N&©®easily able to form
and be registered. As the country transitions tdwansolidation, the legal
framework must therefore address a far wider rarigeeeds, and provide
appropriate mechanisms for partnership and finasastainability.

The inclusion of NGOs into a participatory draftipgpcess is critical to the
preparation of a law that is fully responsive tagtical realities and the needs
of those governed by the law.

In post-conflict environments, there are often tediformal mechanisms for
encouraging public participation. In such casegj@pation can be supported
through the formation of informal working grouplstrdugh dissemination of
draft legislation, and through public discussiavisreover, the frequent



turnover of government personnel underscores thd fog ongoing broad-
based education relating to a multi-stakeholdeti@patory process.

= In post-conflict environments, government and N@@resentatives alike
often lack expertise, which underscores the needrfgoing broad-based
education relating to legal drafting skills and shbstance of NGO law.

= Laws to encourage sustainability are generally addtessed as ‘second-tier’
issues, after the basic legal framework has betein péace.

= Good organizational practices can be developedigtirgrogressive laws that
clearly define NGO organizational forms, set minimstandards of internal
governance, and provide for external governmengisigion.

The International Journal of Not-for-Profit Law Volume 9, Issue 4, August 2007



